
ANNEX
Key Principles on the Digitisation and Making Available of Out-of-Commerce Works

Comments by the JISC (UK’s Joint Information Systems Committee www.jisc.ac.uk)
Considering that the large-scale digitisation and making available of Europe's cultural and educational heritage contained in library, university, museum and other similar collections is in the public interest and will foster tangible benefits for education, research, authors and citizens. We believe that these key principles will help nurture the EU Knowledge Economy and provide the basis for economic, cultural, research and education innovation.
Being aware that the creation of such digital libraries has to respect the fundamental intellectual property rights of creators and their assignees;
Recommending that each digital library project is widely advertised, through EC funded projects such as ARROW so that all stakeholders whose rights and interests might be affected  can decide whether or not to participate in that project in full knowledge of  its scope;
Reiterating that all digital library projects must also respect the moral rights of authors;
Recommending the extension of the Copyright Aquis to facilitate collective and cross-border licensing of out-of-commerce works across the European Union whilst ensuring that at the same time, Collecting Societies are regulated to ensure that they operate transparent, fair and equitable schemes which fairly remunerate authors, to enable mass digitization of out-of-commerce works. 

The undersigned participants to the Stakeholder Dialogue agree to the following guiding principles:  

   Principle No 1 – Voluntary Collective licensing of out of commerce works

1. Collective licences for the digitisation and making available of out of commerce works within the context of a Digital Library initiative are to be negotiated on a voluntary basis amongst all relevant parties to the licence ("contracting parties").  These contracting parties shall define the scope of the licence and fair compensation by mutual consent. 
2. The licence shall comprise the entire out-of-commerce repertoire represented by the collective management organisation. The contracting parties shall agree on the type and number of works covered by the licence and on the fact that these works are out of commerce. Each licence shall stipulate the steps that have to be taken in order to verify whether a work is out of commerce. The determination of whether a work is out of commerce or not shall be conducted according to the relevant rules or principles which may apply in the Member State in which the contracting parties are located.  
3. Each licence shall define the commercial or non-commercial forms of making works available and shall specify which acts of making available are authorised.  
4. Each licence shall stipulate the author's right to claim authorship of the work, to acknowledge this authorship when known, and the author's right to object to any distortion, mutilation or other modification of his work. The author's right to object to other derogatory action in relation to the said work, which would be prejudicial to his honour or reputation, shall also be safeguarded.   

Principle No 2 – Extension of collective licenses to non-represented rightholders 

1. Licences for works that are out-of-commerce will only be granted by collective rights management organisations in which authors are members and in which a substantial number of authors are represented in the key decision making bodies.
2. Where a right holder whose work was first published in a particular Member State has not transferred the management of his rights to a collective management organisation, the collective management organisation which manages rights of the same category in that Member State of first publication shall be deemed to be mandated to manage rights of that category for a given type of works. 
3. Right holders shall have the possibility to opt-out of and to withdraw their works from a licence.  

Principle No 3 – Cross border access to Digital Libraries

1. The presumption set out in Principle no 2(2) shall also apply when the work covered by the license is accessed by users in a Member State which is not the Member State in which the work was first published.  
2. The issue of which collective rights management organisation is entitled to represent right holders who have not transferred the management of their rights to a collective rights management organisation but whose work  was first  published in a Member State shall be governed by the law of the Member State of first publication. 
3. The presumption set out in Principle 2(2) shall be valid also for acts of use that occur in a Member State different from the Member State of first publication.   
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